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This is my decision on the appeal you filed on behalf of Utah Environmental Congress, and 
Southern Utah Wilderness Alliance, regarding the South Unit Oil and Gas Development Project 
Record of Decision signed by Marie-Louise Smith, Acting Forest Supervisor of the Ashley 
National Forest. 

My review of your appeal was conducted pursuant to, and in accordance with, 36 CFR 215.18. 
My review focused on the project documentation and the issues raised in your appeal. I 
specifically incorporate in this decision the project record, the references and citations in the 
project record transmittal documentation, as well as the Appeal Reviewing Officer (ARO) 
analysis and recommendation. 

After considering your issues and the project documentation, the ARO recommends the Forest 
Supervisor decision be affirmed. A copy of the recommendation is enclosed. 

Based upon a review of the project documentation provided, I find the issues were adequately 
considered. I agree with the ARO analysis and conclusions in regard to your appeal issues. I 
find the Forest Supervisor made a reasoned decision and has complied with all laws, regu lations, 
and policy. After careful consideration of the above factors, I affirm the Forest Supervisor's 
decision to implement the South Unit Oil and Gas Project. Your requested relief is denied. 

My decision constitutes the final administrative determination of the Department of Agriculture 
[36 CFR 215.18(c)]. 

Sincerely, 

MARLENE FINLEY 
Appeal Deciding Officer 
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Appeal Responses 
Appeal #12-04-00-0085-A215 

Utah E nvironmental Congress and Southern Utah Wilderness Alliance 

South Unit Oil & Gas Development FEISIROD 
Duchesne Ranger District, Ashley National Forest 

Duchesne County, Utah 

Appeal Issue 1. (page _5_ of appeal) 
The Issue: The appellant claims that the FEIS shows significant and almost continuous 
violations of the water quality standards for TDS, selenium and boron in the Pariette Draw, 
Antelope Creek and Duchesne River watersheds. FEIS at 114 -11 5. The appellant claims that 
the decision adopted by the ROD does not ensure that oil and gas development on the Forest will 
comply with water quaJity standards or specificall y, the TMDLs designed to bring these waters 
into compliance with tate standards. 

The Rule & the Analysis: The Utah Water Quality Act (Rule R317-2) ha requirements 
regarding designated uses, water quality standards, and the anti-degradation policy. These 
requirements for Category 1 waters (which includes all streams within National Forest 
boundaries) prohibit activities that degrade water quality, prohibit new point source discharges, 
and require implementation of BMPs and regulatory programs. Where current water quality is 
below state water quality standards, TMDLs are developed to identify pollutant reduction needs. 
Completed TMDL exist for the Duchesne River and Pariette Draw. EPA made comments 
during project development of this project regarding water quality issue , and the two approved 
TMDLs exist for receiving waters downstream from the project area. The e comments and 
direction emphasize minimizing direct disturbance within riparian corridors, and prevention of 
surface runoff generation from roads and disturbed areas (well pads) for oil and gas activities. 

The proposed activity includes mitigation and operational requirements for water quality related 
issues. All produced water wi ll be either recycled or treated and there will be no surface 
discharge of produced water. Other water quality issues are related primarily to construction and 
use of roads and well pads and the potential for urface runoff and sediment delivery from those 
disturbances. Mitigation and operational requirements for road and well pad construction are 
detailed in the ROD (page 27-29). The soil/water/geology special ist report de cribes expected 
effects from road and well pad construction and u e (pages 37-39), and provides estimates of 
effects based on comparison to water quality of similar development in the Pariette drainage, 
immediately to the east. Naturally saline soi Is and irrigation practices are identified in the 
Duchesne River and Pariette Draw TMDLs (page 79 and 44, respectively) as primary causes of 
high TDS and Utah DEQ recommends site specific TDS criteria for the Antelope Creek 
drainage. The FEIS al o includes analysis (last paragraph page 120) regarding the scale of 
expected effects. While some effects from roads and well pads could occur at the local scale 
(wash or hill slope), no effects at a watershed cale are anticipated. 

The Conclusion: In this case the ANF used reasonable rationale and information to make the 
determination that the proposed project, with it required mitigation, would not contribute to 



degradation of water quality. The forest used appropri ate indicators and methods to estimate the 

anticipated effects of the project to surface and ground water. 

Appeal Issue 2: Appeal Point deleted in fin al Appeal Transmittal Letter submitted by the 

Ashley National Forest. 

Appeal Issue 3. (page _6_ of appeal) 
The Issue: The appellant c laims that the ROD does not guarantee, as it must, that the existing 

high water quality in all Forest waters will be maintained. The appellant claims that this is 

particularly true because relative to Category 1 Waters, which includes all surface waters in the 

Ashley, Utah Law mandates practices to minimize pollution effects. 

The Rule & Ana lysis: The Utah Water Quality Act includes requirements fo r Category I 

waters. Rule R317-2 addresses requirement fo r maintaining water quality. When a category I 

stream is impaired and has water quality below es tablished s tandards, the rule has requirements 

to establish BMPs to address nonpoint sources of pollution. 

The ROD requires BMP which specificall y address proces e that affect surface runoff (pages 

22-32). The e include surface runoff generation (cut slope requirements, erosion control on 

roads and well pads, vegetative recovery on disturbed surfaces), and surface runoff delivery to 

channels (buffer widths, road drainage and maintenance). These mitigations comply with TMDL 

recommended control actions (pg. 133-144 of Duchesne River TMDL) and EPA and Utah DWQ 

recommendations (FEIS, pg. E88-E100) for the project. 

The Conclusion : The analysis identifies appropriate and re levant levels of mitigation specific to 

runoff processes that have the potential to affect water quality. Also see response to appeal issue 

1. 

Appeal Issue 4. (page _6_ of appeal) 
Th e Issue: The Forest Service admits that impacts from the proposed action will adversely 

impact already impaired waters and will continue to do so after construction is complete. 

The Rule, Ana lysis, & Conclusion: See response to appeal issue 1 and 3. 

Appeal IssueS. (p age _7 _ of appeal) 
The Issue: The appe llant claims that there is no evidence .in the record that the surface 

disturbances, stream crossings, road building and other development activities wi ll not contribute 

to what is already a violation of state water quality standards. 

T he Rule & the Analysis: Under Utah regulations for Category I waters and the anti­

degradation rule (Rule 3 17-2-3), the state conducts anti-degradation reviews for projects 



requiring regulatory permitting (Clean Water Act Sections 401 (FERC and other Federal 
actions), 402 (UPDES permits), and 404 (Army Corps of Engineers permits). 

The proposed action includes numerous mitigations and operation requirements regarding 
protection of surface water quality, soil erosion, sediment delivery, and riparian habitat (see 

response to Appeal issue 1 and 3). In addition, any specific action that would require permitting 

(as described above) would require the state to conduct an anti-degradation review (3 17-2-3.5), 

in addition to the normal level of analysis in proce sing the respective permits. Also included in 
the ·analysis is reference to studies and report that identify sources other than oi l and gas road 

and pad development as the primary source of the pollutants in the area impaired streams. 

Conclusion: The water quality mitigation required in the ROD in addition to specific 
requirements for anti-degradation compliance for the project as a whole and anti-degradation 
review for any activity that would involve a stream channel are well documented in the record. 

Appeal Issue 6. (page _7 _ of appeal) 
The Issue: The appellant claims that the Forest Service has in no way ensured that the project 
will comply with the TMDL limits or that it will not exacerbate the failure to achieve those 
limits. 

The Rule, Analysis, & Conclusion : See response to appeal issue I and 3. 

Appeal Issue 7. (page _7-8_ of appeal) 
The Issue: The appellant attests that the Fore t Service's failure to show that the project will not 
cause or contribute to a violation of state water quality standards and wil l comply with the 
relevant TMDLs is a particularly problematic because the surface disturbance and bank 
instability that will occur as a result of the project are exactly those types of conditions that will 

further degrade water quality. 

The Rule, Analysis, & Conclusion: See response to appeal issue 1. 

Appeal Issue 8. (page _7 _ of appeal) 
The Issue: The appellant states that the agency cannot provide guarantee that the project will not 

violate state water quality standards because the planned project will make water quality worse 
and that the existing development in the area is already causing or contributing to a violation of 

state water quality standards. 

The Rule, Analysis, & Conclusion: See respon e to appeal issue 1. 

Appeal Issue 9. (page _7 & 8_ of appeal) 
The Issue: The appellant claims that currently applied "best management practices•· have filed to 

protect these waters and asserts that these practices, along with 404 and torm water permit 



requirements have not prevented and will not avoid violations in the fuLUre. Thus the appellant 
asserts that the Forest Service has failed to establi h that the proposed project will not cause or 
contribute to ongoing violations of state water quality standards and at the same time the agency 
has fa iled to bring the affected waters into compliance with state standards. 

The Rule & Analysis: BMPs recommended as mitigation and operational requirements for the 
project come from a variety of sources. The Duchesne River TM DL (page 128-145) references 
and incorporates BMP from the NRCS ational Conservation Practice Standards handbook. 
Other BMPs specific to oil and gas development projects were incorporated from the BLM Gold 
Book. 

Specific BMPs required for this project include excluding use from riparian areas, requiring the 
minimum number of stream crossings (perpendicular to channel and well-designed when 
required), minimum necessary disturbance levels at well pads, erosion control of roads fill and 
cut banks and well pad , no occupancy etc. Numerous BMPs were recommended by cooperating 
agencies and from project comments. The impaired streams in the area li ted for pollutants that 
are shown in the project record to be primari ly from other sources, so failure "to protect these 
waters" the result of other i sues. 

Conclusion: The type and number of recommended mitigation and BMPs include established 
practices and are reasonable and appropriate for the potential issues expected from this project. 

Appeal Issue 10. (page _8_ of appeal) 
The Issue: The appellant claims that the Forest Service refuses to acknowledge the significant 
protections afforded to all waters within Fore t boundaries, much less analyze the impacts of oil 
and gas development on the e waters in light of the legal mandate that the "existing high quality" 
of these Category I Waters must be maintained. 

The Rule & Analysis: Utah Administrative Code Rule 317-2 defines and governs management 
of Category 1 streams within the state. The rule states that Category I streams must "be 
maintained at existing high quality" and "Other diffuse sources (non point sources) of wastes 
shall be controlled to the extent feasible through implementation of best management practices 
or regulatory program ". Where water quality impairment occurs, TMDL analysis determines a 
load reduction and provides guidance to improve water quality and implementation of BMPs to 
control nonpoint source of pollution is required. 

Category 1 waters are required to "be maintained at existing high quality" or to have 
"implementation of best management practices or regulatory programs" to address water quality 
problems, as is the case with the streams in the project area. The Duchesne River TMDL 
includes recommended BMPs to address water quality issues. The TMDL also recommends a 
site specific standard for TDS based on Utah DEQs findings that TDS levels are naturally high 
due to bedrock geology. Further more, a di cussion concerning the cause of tream impairment 
in the project area occurs in the FEIS (page I 15) and in the Pariette Draw TMDL (page 68). Oil 
and gas activities are not identified as a contributor of sediment or runoff to tream channels due 
to implemented BMP (TMDL page 68, first paragraph). The project record further discusses 



results of a USGS and Bureau of Reclamation tudy that analyzed total di olved solids in the 
Upper Colorado River Basin (FEIS page 116). The results indicate that bedrock geology, 
climate characteristics, and irrigated agriculture are the largest factors influencing total dissolved 
solids in surface waters. The effects of oil and gas development are analyzed in the FEJS (3.6.2, 
starting on page 119) and includes analysis of the relationship between oi l and gas development 
and water quality in a comparable adjacent ba in (FEIS page 120). 

The Conclusion: The analysis used appropriate models and level of analysis to determine that 
the expected effect of the project would not degrade water quality in the li ted stream ·segments, 
thereby in compliance with the anti-degradation rule. 

Appeal Issue 11. (page _8_ of appeal) 
The Issue: The appellant asserts that the agency' oversight, particularly in light of the relevant 
public comment, indicates a failure to take a hard look at the environmental consequences of its 
proposed action and a failure to ensure compliance with Utah water quality standards. 

The Rule, Analysis, & Conclusion: See re ponse to appeal issue 10. 

Appeal Issue 12. (page _9 _ of appeal) 
The Issue: The appellant claims the proposed project, both individually and cumulatively, will 
violate Utah's anti-degradation rule. 

Rule: The state of Utah anti-degradation policy does not include requirements for buffers or any 
exclusion of use within a certain distance of a channel. In channel work is regulated by the 
Clean Water Act and the Utah Stream Alteration rule (Rule R655-13). o laws or regulations 
exist that apply to channels above the high water mark. The anti-degradation rule requires that 
water quality be maintained but leaves a large amount of discretion as to activities that can occur 
near stream channels, as long as the threshold of not causing water quality degradation is met. 

Analysis: The ROD includes operational requirements that no occupancy occur within 50' of 
intermittent or ephemeral streams. The channel buffer widths were adopted from the Inland 
Native Fish Strategy which recommends riparian habitat conservation area (RHCAs) for 
different categories of treams for areas where ite pecific RHCAs do not yet exist. The 
recommended width in the FEIS follows the INFTSH recommendation. 

The Conclusion: The analysis for the 50' width is based on reasonable science and includes 
rationale for why water quality is not expected to be degraded from project effects. 

Appeal Issue 13. (page _8_ of appeal) 
The appellant claims that the Forest Service' deci ion is unlawful, contrary to its duties under 
the Clean Water Act and otherwise arbitrary and capricious. 

The Rule, Analysis, & Conclusion: See respon e to appeal issue 1. 



Appeal Issue 14. (page _8_ of a ppeal) 
The Issue: The appell ant claims that the agency has failed to show that the project will conform 

to ex isting plans designed to bring the affected waters into compliance with state standards. 

The Rule, Analysis, & Conclusion : See respon e to appeal issue 1 and 9. 

Appea l Issue 15. (page _9 _ of appeal) 
The Issue: The appellant claims that there is nothing in the record to support the agency's 
decision to provide on ly minimal protection for intermittent and ephemeral streams, despite the 

Utah regulation that affords these streams the same protection as perennial streams. 

T he Rule, Analysis, & Conclusion: See response to appeal issue 12. 

Appeal Issue 16. (Page 14 of appeal) 
T he Issue: The appellant claims that the Forest ran afoul of the Western Uinta Basin Oil and 

Gas ROD by concluding that proposed project, together with other oil and gas activity on the 
Forest wi ll adversely .impact water quality and will, indeed, continue to cause violations of water 

quali ty standards. 

The Rule: In Executive Order No. 11990, Protection of Wetlands, Section 1. "(a} Each agency 

shall provide leadership and shall take action to minimize the destruction, loss or degradation of 
wetlands, and to pre erve and enhance the natural and beneficial values of wetlands in carrying 

out the agency's re pon ibilities for (1) acquiring, managing, and dispo ing of Federal lands and 

facilities; and (2) providing Federally undertaken, financed, or assisted construction and 
improvements; and (3) conducting Federal activities and programs affecting land use, including 

but not limited to water and related land resources planning, regulating, and licensing activities." 

The Western Uinta Basin Oil and Gas ROD ha a No Surface Occupancy to comply with 

Executive Order No. 11990 in wetlands > 40 acres. The ROD also has note that 36 CFR 228.108 

U) provides for protection of areas < 40 acres. 

36 CFR 228.108 U) Watershed protection state " Except as otherwise provided in the approved 
surface use plan of operations, the operator shall not conduct operations in areas subject to mass 

soil movement, ripari an areas and wetlands." This does not provide for exclusion, but with 

managed plan to accomplish the task. 

The Analysis: These laws do not specify complete protection to the point of prohibition of an 

action. The "agency shall take action to minimize ... " Western Uinta Basin Oil and Gas ROD 

allows for an action with an approved surface u e plan of operations. The FETS and ROD allows 

for a 50 feet buffer along the intermittent and ephemeral drainages. 



The Conclusion: With Regard to the appellant's challenge, the Forest Service is in compliance 

with Executive Order No. 11 990 and Western Uinta Basin Oil and Gas ROD. The Forest 

Service has provided for a surface use plan for mitigation of the intermittent and ephemeral 

drainage based on information provided in the FEIS. The FEIS Volume 1 documents in 3.7.2.6 

Mitigation on page 129 a minimum of 50 feet buffer in the intermittent and ephemeral drainage . 

Appeal Issue 17. {page _10_ of appeal) 
The Issue: The appellant a serts that the Forest Service fail to recognize that the 404 program 

covers only waters of the United States, o that means that ephemeral stream and wetlands 

would not be subject to 404 permitting. 

Rule: Section 404 of the Clean Water Act requires a permit for any work within the high water 

mark of waters of the United States. 

Analysis: Section 404 doe not have jurisdiction over ephemeral channels and does not require 

permits for work on them so the appellant i correct in stating that ephemeral channels would not 

be subject to 404 permitting. Wetlands are under the jurisdiction of section 404 and are always 

subject to 404 permitting. However, an ephemeral channel tlows only in direct response to 

rainfall or snowmelt, does not receive contribution from groundwater, and is above the water 

table at all times. By definition, that precludes wetland habitat, meaning there i Jess value to 

protect at those sites. Even o, mitigation includes a 50' buffer along ephemeral channels, 

providing more stringent standards regarding ephemeral channels than state or federal regulatory 

agency direction. 

Conclusion: The Forest Service recognizes the jurisdiction of Section 404 and the relative value 

of ephemeral channels and applied appropriate mitigation for the value of the resource. 

Appeal Issue 18. (page _10_ of appeal) 
The Issue: The appellant asserts that the reli ance by the Forest Service, on securing 404 and 

Utah storm water permits will have no significant impacts on waters or riparian and wetland 

habitats i highly misplaced. The appelJant states that the Fore t Service is incorrect to suggest 

that Utah storm water permitting would ensure compliance with state water quality standards and 

that actually Utah regulation specifically exempts sedimentation from oil and gas development 

from its storm water permitting program. The appellant also highlights the contradiction by the 

Forest Service in their reasoning and conflicts in the record which the record acknowledges that 

despite any alleged storm water permits, exi ting projects, the proposed project and other 

proposed oil and gas project will further degrade water quality on the Forest and downstream. 

Rule: The Pariette Draw TMDL (page 68) and the FEIS (page 115-116) provide discussion 

about the cause of water quality impairment in the project area, which primarily includes 

bedrock geology, climate, and agricultural activities. Activities permitted through the federal 

and state permitting proce are not identified as sources of impairment. Section 404 of the 

Clean Water Act and the Utah Stream Alteration Rule (R655-13) are admini tered by the US 

Army Corp of Engineers and the Utah Divi ion of Water Right, respectively. They have the 



ability to suggest, include, or require alternative methods or additional mitigation when site 

specific concerns exist or when they deem it necessary to protect water quality. Permits are 

generally granted with well defined mitigation designed to minimize negative effects to water 

quality. 

Analysis: The proposed action includes mitigation that excludes stream channels from all 

activities except a minimum number of road crossings where absolutely necessary. These 

crossings would require permitting from either the state of Utah or the federal government and 

would undergo an additional , site specific level of analysis for each crossing. Each permit would 

include ite specific mitigation requirement and BMPs from the regulatory agency to ensure 

compliance with state standards. 

Conclusion : Based on the expected low number of road stream crossings and the added level of 

input and oversight from regulatory agencies for the cross ings that are in riparian habitat and will 

require permitting, it seem reasonable to conclude that they will not be a ource of water quality 

degradation. 

Appeal Issue 19. (page 11 of appeal) 
The Issue: The appellant claims that the Forest Service reliance on the 404 permitting program 

to suggest that the project will comply with tate water quality standards belies the record and i 

arbitrary and capricious. For the same rea on, the Forest Service's NEPA analy is is fatall y 

flawed, as it was dependent on a mistaken premise. 

The Rule, Analysis, & Conclusion: See response to appeal issue 17 & 18. 

Appeal Issue 19b. (page 10 of appeal) 
The Issue: The appellant asserts that the Forest Service 's rea oning conflict with the record, 

which acknowledges that despite any alleged storm water permits, existing projects, the proposed 

project and other proposed oil and gas projects will further degrade water quality on the Forest 

and downstream. 

The Rule, Analysis, & Conclusion: See re ponse to appeal i ue 2 1. 

Appeal Issue 20. (page 12-13 of appeal) 
The Issue: The appellant claims that the proposed project wi ll adversely impact water quality 

and wi ll cause or contribute to violations of water quality standards and that these provisions 

conflict with the suggestion that "necessary road/pipeline stream crossings" would be allowed. 

Rather, such infringements on riparian areas are only permjssible in the LRMP when "alternative 

routes have been review and rejected as be ing more environmentally damaging." Thus, while the 

Forest Plan allows stream crossings only where other feasible alternatives do not ex ist, the ROD 

allows stream crossings "as needed." Plainly, the Forest Plan is much more protective of riparian 

areas and consistency with the Forest Plan requires that the re levant stipulation be altered to 

comply with this more restrictive constraint. 



Rule: The Forest Plan requires that other alternatives be considered for projects within riparian 
zones. It also requires evaluation of resource values for those projects (Forest Plan page IV -40). 

Analysis: Resource value evaluations occur in the FEIS (Table 3-23, pg. 112-113 and 
description on page 128), and determine that with the exception of Sower Creek, the project 
area includes no riparian habitat or perennial streams. This resource value evaluation was used 
in determining the extent of the riparian zones with regards to the fore t plan direction. This 
resource value resulted in specific mitigation for Sower Creek (page 28) which includes a 150' 
buffer and water quality monitoring. No other riparian resource values were identified. The 
range of alternatives for the EIS included two action alternatives that were determined to be 
more environmentally damaging (Alt 1 and 2). Comparison of alternatives in the FEIS examined 
the relative effects of road/stream cross ings to aquatic resources and the least environmentall y 
damaging of the action alternatives was chosen. 

Conclusion: The analy i includes detailed de criptions of alternatives con idered that were 
determined to have more negative effects. With the purpose and need for action in mind, the 
most protective of the action alternatives was selected, complying with the Forest Plan guideline 
to review other alternatives. 

Appeal Issue 21. (page 12 of appeal) 
T he Issue: The appellant claims that statement by the Forest Service that "[c]ontinued 
implementation of these stipulations would adequately avoid or minimize impacts to riparian 
areas and wetlands and prevent erosion and minimize sedimentation into perennial streams" 
conflicts with the record, which acknowledge that: "Existing and future oil and gas 
development, however, contributes to cumulative adverse impacts on water resources. These 
ongoing and future activities could alter existing stream flows by [sentence incomplete in appeal] 

Rule: Analysis under an EIS discloses sign ificant effects in the ROD, which in some cases can 
identify affects to water quality. Under the slate of Utah anti-degradation rule (Rule R3 17 -2-3), 
degradation of water quality is not generally allowed. 

Analysis: The analysi. provided throughout the record has several key point relating to water 
quality. First, while 303(d) streams exist within (Antelope Creek) and downstream of the project 
area, the streams are listed for a pollutant that is not closely associated with the type of 
disturbance proposed by this project (FEIS page 115, 116; Pariette Draw TMDL page 68). 
Second, project design and required mitigation measures include stipulation (ROD pages 22-32) 
specifically designed to reduce runoff generation from disturbed areas (roads and well pads) and 
to prevent runoff from reaching channels. These mitigation measures are established and well 
known BMPs (NRCS National Conservation Practice Standards handbook, BLM Gold Book). 
The majority of analysis and discussion through the soil/hydrology/geology repor1 and FEIS 
assert that water quality impairment is not currently caused by the road and well pad system in 
the area and that the expected effects of the propo ed action would not degrade water quality. 
However, there are two tatements that do not upport that conclusion (FEIS page 123, page 



315). It is unclear what rationale exists for those statements since they are inconsistent with the 

remainder of the analysis. 

Conclusion: Based on the overall conclusions in the record, it does not seem likely that these 

two statements are correct and the rest of the analysis is incorrect. The record states very clearly 

in many locations that surface runoff is not the primary source of TDS loading in downstream 
waters and that the effects of the project are not expected to deliver sufficient runoff to 
downstream channels to degrade water quality. 

Appeal Issue 22. (page _13_ of appeal) 
The Issue: The appellant claims that if any proposal and other resource activities in the area will 
exceed state water quality standards or forest plan standards, off-site mitigation may be required 

or the proposal denied until the standards can be met as outlined in the Western Uinta Basin Oil 

and Gas ROD. 

The Rule: The Forest Plan states that which i in the appeal point (Forest Plan, Part B, pg. TV-
45 ), and the Western Uinta Basin Oil and Ga ROD also states on page 3 the above quote, 
however the quote i not listed as a standard or guideline. 

The Analysis: See response to AP1 6 too. The ROD lists several mitigations that were selected 
which resolve any conflicts and avoid unacceptable degradation to water quality and fisheries 

habitat (ROD p. 27-29). Channel and wildlife buffers, erosion control mea ures, and 
road/drainage crossing de. ign criteria are in place to mitigate any effects. Quarterly water 
quality monitoring would be conducted on the mo t likely impacted creek (Sowers Creek) to 
ensure unacceptable degradation would not occur (ROD p. 28). The deci ion would not result in 

"unacceptable degradation" since the required mitigation and project design will avoid and 
minimize effects to riparian areas and avoidance and mitigation will eliminate any unavoidable 

conflicts. 

The Conclusion: The ROD is not in contradiction to the Forest Plan and WUB ROD. Channel 
buffers along with wildlife buffers are in place however do allow for stream crossings where 

they are unavoidable. lL is not an "unresolvable confl ict" since the action can occur without 

permanently damaging the riparian area. The W UB ROD states that there mu t be an 
"unacceptable degradation of water quality, fisheries habitat, etc." yet there is no definition or 

threshold for what is unacceptable. Clearly with the buffers and quarterly water quality 
monitoring the effects would be within acceptable levels. Combine that with the phased in 
approach and long-term implementation over 20 years, the enti re project area would not be 
overwhelmed all at once and water quali ty monitoring data from the first phase can better inform 

operations during the second and third phases. 

Appeal Issue 23. (page 13 of appeal) 



The Issue: The appellant asserts that the Fore t Service has not proven the project will not cause 
or contribute to violations of state water quality standards. The Forest Service concedes that 
despite this 100 to 150 foot buffer, the project will have adverse impacts on water quality. 

See response to appeal issue 21. 

Appeal Issue 24. (page 11 of appeal) 
The Issue: The appellant asserts that the Fore t Service is wrong to believe that is cannot 
impose additional restrictions on surface use to protect water quality under the provision of the 
Clean Water Act. 

The Rule: the original lease included a Lease Notice for floodplains and wetlands: "All activities 
within these areas may be precluded or restricted in order to comply with Executive Orders 1198 
and 1190, in order to pre erve and restore or enhance the natural and beneficial values served by 
floodplains and wetlands. Mitigation measures deemed necessary to protect these areas will be 
identified in the environmental analysis. The e areas are to be avoided to the extent possible or 
special measures such a road design, well pad ize and location or directional drilling may be 
made part of the permit authorizing the activity" (FEIS, Vol. II, p. E-87-E-88). 

The Analysis: The Forest Service does not believe it cannot impose additional restrictions to 
protect water quality. They specifically state in the Appendix E, Volume 11 of the FEIS: "It is 
our interpretation that minimum buffer distances for locating surface facilities are among the 
mitigation measures deemed necessary [in Executive Orders 1198 and 1190] to protect these 
areas." The ROD list 20 different mitigation measures designed to protect water quality, so 
alternative stipulation were considered and brought forward into the deci ion (ROD p. 27-29). 
The Forest Service explained in the "Alternative Considered but Eliminated from Detailed 
Study" section in the ROD that they cannot de ignate additional large- calc No Surface 
Occupancy zones (beyond those that were designated in the Western Uinta Basin Leasing ROD) 
as that would violate the terms of the lease (ROD p. 12-13). 

Conclusion: The Forest Service adequately considered alternative stipulations for surface use 
and explained why they could not alter the lea e on a large-scale extent. Several mitigations 
including channel buffer were included in the decision. 

Appeal Issue 25. {page 11 of appeal) 
The Issue: The Forest Service is wrong to believe it cannot impose additional restrictions on 
surface use to protect water quality, as required by a non-discretionary statute such as the Clean 
Water Act. The agency's failure to consider alternative stipulations is based on a false premjse 
and therefore is arbitrary and capricious. 

The Rule, Analysis, & Conclusion: See respon e to appeal issue 24. 

Appeal Issue 26. (page 11 of appeal) 



The Issue: The appellant asserts the Forest Service is wrong to believe it cannot impose 
additional restrictions on surface use to protect water quality, as required by a non-discretionary 
statute such as the Clean Water Act. The agency's failure to consider alternative stipulations is 
based on a false premise and therefore is arb.itrary and capricious. 

The Rule, Analysis, & Conclusion: See respon e to appeal issue 24. 

Appeal Issue 27. (page 14 of appeal) 
The Issue: The appellant claims that the Forest Service failed to implement the authorities under 
the Mineral Leasing Act of 1920, as amended by the Federal onshore oi I & gas leasing reform 
act which was manife ted by the arbitrary dismissal of a NSO in IRA action alternative, based on 
inaccurate presen tation of the Reform Act' s duties. Appellant claims that NEPA requires that all 
reasonable alternatives be analyzed. The ElS arbitrarily dismisses an NSO in IRA action 
alternatives in violation of NEPA due to an inaccurate presentation of the Reform Act duties. 

The Rule: 
• The Mineral Lea ing Act of 1920, as amended by Federal On hore Oil and Gas Leasing 

Reform Act ( 1987) 
• Western Uinta Basin Leasing EIS 
• Roadless Area Conservation Rule, 200 l 

The Analysis: 
In the FEIS it state that the Operator would adhere to all lease and APD conditions in addition 
to all federal and state laws, regulations, and policies implemented through tatute and/or 
resource management planning decisions implemented through NEPA. In addition it states that 
various design elements and mitigation measures were identified in the Decision Notice and 
Finding of No Significant Impact for the 2006 EA for Berry Petroleum' Exploration and 
Development Project in the ANF (Forest Service 2006a). These design c lements and mitigation 
measures have been included within the Proposed Action in order to avoid or minimize potential 
adverse environmental effects. These measures are above and beyond those required by the 
Operator's lease stipulations. Several additional project design features/. Mitigations are 
applicable to address water quality concerns from the project (FEIS Vol l p 22) 

Additionally it is felt that this appeal point is out. ide the scope of this analysi as the leasing 
stipulations had been identified, analyzed, and decided on under the We tern Uinta Basin 
Leasing EIS. In addition the RACR specifically exempts previously i sued leases. The leases as 
a part of this FEIS were issued in 1998. 

The Conclusion: 
The acting Forest Supervisor complied with applicable regulation and policy by respecting the 
decision to lease made under the Western Uinta Basin Leasing EJS and BLM's authority to lease 
oil & gas rights in compliance with the Mineral Leasing Act of 1920. 

Appeal Issue 28. (page 14 of appeal) 



The Issue: The appellant asserts that the Forest Service based a decision on an incon·ect 

statement of law. The appellant feels that the Forest Service i compelled to consider a 

reasonable range of alternatives to the proposed project, but that it has abandoned a reasonable 

alternative in an arbitrary and capricious manner by rejecting SO in IRAs. 

The Rule, Ana lysis, & Conclusion: See response to appeal issue 34 & 36. 

Appeal Issue 29. (page 15 of appe.al) 
The Issue: The appellant claims that the Forest Service mis tates the Mineral Leasing Act by 

contending that the agency i barred from applying additional NSO stipulation to leased parcels 

when it assesses a surface plan of operations. The appellant also appears to claim that the Forest 

Service is compelled to consider a reasonable range of alternatives to the proposed project and is 

completed to evaluate an alternative that protects Roadless values in lRAs to the extent 

consistent with allowing development somewhere on each lea e parcel. 

The Rule: 
The Mineral Leasing Act of 1920, as amended by Federal Onshore Oil and Gas Leasing Reform 

Act (1987) 
Western Uinta Basin Leasing EIS 

The Analysis: 
The purpose and need for Forest Service action is to respond to the formal MDP from the 

Operator to exercise their oi l and gas lease rights, and to evaluate the environmental impacts of 

the proposal in accordance with LRMP management direction and in accordance with NEPA. 

These decisions should be consistent with the previous Forest Service decision and lease 

obligation , including the Western Uinta Ba in Leasing EJS, with rights granted by the oil and 

gas lease , and with direction from the ANF LRMP and Department and Agency policies. The 

purpose and need for BLM action is to, in conjunction with the Forest Service, respond to the 

formal MOP and evaluate the impacts in accordance with NEPA. (FEIS Vol l. , p 4) 

However, lease stipulation are generally developed as part of leasing decisions, prior to actual 

issuance of oil and gas lea es, and are attached to individual oil and gas lease at the time of 

lease ale . The decision for the 1997 Western Uintah Basin Oil and Gas Lea ing EIS allowed 

large part of the South Unit of the ANF to be open for oi l and gas leasing, and identified the 

lease stipulations to be applied, including several NSO stipulations to be applied to certain areas. 

Following the leasing decision, the BLM leased some of the South Unit for oi l and gas 

development, including lands and leases inside the Project Area. Within reasonable limits, those 

leases give the lease holder a legal right to develop those lea e , for the production of oil and 

gas re ources. Adding additional NSO stipulations to existing oil and gas lea e and proposed oil 

and gas developments, outside the formal leasing decision, and after the lease have already been 

sold, violates the terms of the leases in question. (FEJS Vol l., p 33) 

In response to agency and public issues and in conformance with NEPA analy is requirement , a 

range of alternatives were developed and analyzed in the FEIS. These included three action 

alternative. and a no action alternative. Chapter 2 of the FE IS describes each alternative in detail, 


















































